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product under § 255.3 (expert endorse-
ments), it must utilize an expert or ex-
perts recognized as such by the organi-
zation or standards previously adopted 
by the organization and suitable for 
judging the relevant merits of such 
products. [See § 255.1(d) regarding the li-
ability of endorsers.] 

Example: A mattress seller advertises that 
its product is endorsed by a chiropractic as-
sociation. Because the association would be 
regarded as expert with respect to judging 
mattresses, its endorsement must be sup-
ported by an evaluation by an expert or ex-
perts recognized as such by the organization, 
or by compliance with standards previously 
adopted by the organization and aimed at 
measuring the performance of mattresses in 
general and not designed with the unique 
features of the advertised mattress in mind. 

§ 255.5 Disclosure of material connec-
tions. 

When there exists a connection be-
tween the endorser and the seller of the 
advertised product that might materi-
ally affect the weight or credibility of 
the endorsement (i.e., the connection is 
not reasonably expected by the audi-
ence), such connection must be fully 
disclosed. For example, when an en-
dorser who appears in a television com-
mercial is neither represented in the 
advertisement as an expert nor is 
known to a significant portion of the 
viewing public, then the advertiser 
should clearly and conspicuously dis-
close either the payment or promise of 
compensation prior to and in exchange 
for the endorsement or the fact that 
the endorser knew or had reason to 
know or to believe that if the endorse-
ment favored the advertised product 
some benefit, such as an appearance on 
television, would be extended to the en-
dorser. Additional guidance, including 
guidance concerning endorsements 
made through other media, is provided 
by the examples below. 

Example 1: A drug company commissions 
research on its product by an outside organi-
zation. The drug company determines the 
overall subject of the research (e.g., to test 
the efficacy of a newly developed product) 
and pays a substantial share of the expenses 
of the research project, but the research or-
ganization determines the protocol for the 
study and is responsible for conducting it. A 
subsequent advertisement by the drug com-
pany mentions the research results as the 
‘‘findings’’ of that research organization. Al-

though the design and conduct of the re-
search project are controlled by the outside 
research organization, the weight consumers 
place on the reported results could be mate-
rially affected by knowing that the adver-
tiser had funded the project. Therefore, the 
advertiser’s payment of expenses to the re-
search organization should be disclosed in 
this advertisement. 

Example 2: A film star endorses a particular 
food product. The endorsement regards only 
points of taste and individual preference. 
This endorsement must, of course, comply 
with § 255.1; but regardless of whether the 
star’s compensation for the commercial is a 
$1 million cash payment or a royalty for 
each product sold by the advertiser during 
the next year, no disclosure is required be-
cause such payments likely are ordinarily 
expected by viewers. 

Example 3: During an appearance by a well- 
known professional tennis player on a tele-
vision talk show, the host comments that 
the past few months have been the best of 
her career and during this time she has risen 
to her highest level ever in the rankings. She 
responds by attributing the improvement in 
her game to the fact that she is seeing the 
ball better than she used to, ever since hav-
ing laser vision correction surgery at a clinic 
that she identifies by name. She continues 
talking about the ease of the procedure, the 
kindness of the clinic’s doctors, her speedy 
recovery, and how she can now engage in a 
variety of activities without glasses, includ-
ing driving at night. The athlete does not 
disclose that, even though she does not ap-
pear in commercials for the clinic, she has a 
contractual relationship with it, and her 
contract pays her for speaking publicly 
about her surgery when she can do so. Con-
sumers might not realize that a celebrity 
discussing a medical procedure in a tele-
vision interview has been paid for doing so, 
and knowledge of such payments would like-
ly affect the weight or credibility consumers 
give to the celebrity’s endorsement. Without 
a clear and conspicuous disclosure that the 
athlete has been engaged as a spokesperson 
for the clinic, this endorsement is likely to 
be deceptive. Furthermore, if consumers are 
likely to take away from her story that her 
experience was typical of those who undergo 
the same procedure at the clinic, the adver-
tiser must have substantiation for that 
claim. 

Assume that instead of speaking about the 
clinic in a television interview, the tennis 
player touts the results of her surgery—men-
tioning the clinic by name—on a social net-
working site that allows her fans to read in 
real time what is happening in her life. 
Given the nature of the medium in which her 
endorsement is disseminated, consumers 
might not realize that she is a paid endorser. 
Because that information might affect the 
weight consumers give to her endorsement, 
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her relationship with the clinic should be 
disclosed. 

Assume that during that same television 
interview, the tennis player is wearing 
clothes bearing the insignia of an athletic 
wear company with whom she also has an en-
dorsement contract. Although this contract 
requires that she wear the company’s clothes 
not only on the court but also in public ap-
pearances, when possible, she does not men-
tion them or the company during her appear-
ance on the show. No disclosure is required 
because no representation is being made 
about the clothes in this context. 

Example 4: An ad for an anti-snoring prod-
uct features a physician who says that he 
has seen dozens of products come on the 
market over the years and, in his opinion, 
this is the best ever. Consumers would ex-
pect the physician to be reasonably com-
pensated for his appearance in the ad. Con-
sumers are unlikely, however, to expect that 
the physician receives a percentage of gross 
product sales or that he owns part of the 
company, and either of these facts would 
likely materially affect the credibility that 
consumers attach to the endorsement. Ac-
cordingly, the advertisement should clearly 
and conspicuously disclose such a connection 
between the company and the physician. 

Example 5: An actual patron of a res-
taurant, who is neither known to the public 
nor presented as an expert, is shown seated 
at the counter. He is asked for his ‘‘sponta-
neous’’ opinion of a new food product served 
in the restaurant. Assume, first, that the ad-
vertiser had posted a sign on the door of the 
restaurant informing all who entered that 
day that patrons would be interviewed by 
the advertiser as part of its TV promotion of 
its new soy protein ‘‘steak.’’ This notifica-
tion would materially affect the weight or 
credibility of the patron’s endorsement, and, 
therefore, viewers of the advertisement 
should be clearly and conspicuously in-
formed of the circumstances under which the 
endorsement was obtained. 

Assume, in the alternative, that the adver-
tiser had not posted a sign on the door of the 
restaurant, but had informed all interviewed 
customers of the ‘‘hidden camera’’ only after 
interviews were completed and the cus-
tomers had no reason to know or believe 
that their response was being recorded for 
use in an advertisement. Even if patrons 
were also told that they would be paid for al-
lowing the use of their opinions in adver-
tising, these facts need not be disclosed. 

Example 6: An infomercial producer wants 
to include consumer endorsements for an 
automotive additive product featured in her 
commercial, but because the product has not 
yet been sold, there are no consumer users. 
The producer’s staff reviews the profiles of 
individuals interested in working as ‘‘ex-
tras’’ in commercials and identifies several 
who are interested in automobiles. The ex-

tras are asked to use the product for several 
weeks and then report back to the producer. 
They are told that if they are selected to en-
dorse the product in the producer’s info-
mercial, they will receive a small payment. 
Viewers would not expect that these ‘‘con-
sumer endorsers’’ are actors who were asked 
to use the product so that they could appear 
in the commercial or that they were com-
pensated. Because the advertisement fails to 
disclose these facts, it is deceptive. 

Example 7: A college student who has 
earned a reputation as a video game expert 
maintains a personal weblog or ‘‘blog’’ where 
he posts entries about his gaming experi-
ences. Readers of his blog frequently seek his 
opinions about video game hardware and 
software. As it has done in the past, the 
manufacturer of a newly released video game 
system sends the student a free copy of the 
system and asks him to write about it on his 
blog. He tests the new gaming system and 
writes a favorable review. Because his review 
is disseminated via a form of consumer-gen-
erated media in which his relationship to the 
advertiser is not inherently obvious, readers 
are unlikely to know that he has received 
the video game system free of charge in ex-
change for his review of the product, and 
given the value of the video game system, 
this fact likely would materially affect the 
credibility they attach to his endorsement. 
Accordingly, the blogger should clearly and 
conspicuously disclose that he received the 
gaming system free of charge. The manufac-
turer should advise him at the time it pro-
vides the gaming system that this connec-
tion should be disclosed, and it should have 
procedures in place to try to monitor his 
postings for compliance. 

Example 8: An online message board des-
ignated for discussions of new music 
download technology is frequented by MP3 
player enthusiasts. They exchange informa-
tion about new products, utilities, and the 
functionality of numerous playback devices. 
Unbeknownst to the message board commu-
nity, an employee of a leading playback de-
vice manufacturer has been posting messages 
on the discussion board promoting the manu-
facturer’s product. Knowledge of this post-
er’s employment likely would affect the 
weight or credibility of her endorsement. 
Therefore, the poster should clearly and con-
spicuously disclose her relationship to the 
manufacturer to members and readers of the 
message board. 

Example 9: A young man signs up to be part 
of a ‘‘street team’’ program in which points 
are awarded each time a team member talks 
to his or her friends about a particular ad-
vertiser’s products. Team members can then 
exchange their points for prizes, such as con-
cert tickets or electronics. These incentives 
would materially affect the weight or credi-
bility of the team member’s endorsements. 
They should be clearly and conspicuously 
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disclosed, and the advertiser should take 
steps to ensure that these disclosures are 
being provided. 

PART 259—GUIDE CONCERNING 
FUEL ECONOMY ADVERTISING 
FOR NEW AUTOMOBILES 

Sec. 
259.1 Purpose. 
259.2 Definitions. 
259.3 Qualifications and disclosures. 
259.4 Advertising guidance. 

AUTHORITY: 15 U.S.C. 41–58. 

SOURCE: 82 FR 43687, Sept. 19, 2017, unless 
otherwise noted. 

§ 259.1 Purpose. 
The Guide in this part contains ad-

ministrative interpretations of laws 
enforced by the Federal Trade Commis-
sion. Specifically, the Guide addresses 
the application of Section 5 of the FTC 
Act (15 U.S.C. 45) to the use of fuel 
economy information in advertising for 
new automobiles. This guidance pro-
vides the basis for voluntary compli-
ance with the law by advertisers and 
endorsers. Practices inconsistent with 
this Guide may result in corrective ac-
tion by the Commission under Section 
5 if, after investigation, the Commis-
sion has reason to believe that the 
practices fall within the scope of con-
duct declared unlawful by the statute. 
The Guide sets forth the general prin-
ciples that the Commission will use in 
such an investigation together with ex-
amples illustrating the application of 
those principles. The Guide does not 
purport to cover every possible use of 
fuel economy in advertising. Whether a 
particular advertisement is deceptive 
will depend on the specific advertise-
ment at issue. 

§ 259.2 Definitions. 
For the purposes of this part, the fol-

lowing definitions shall apply: 
Alternative fueled vehicle. Any vehicle 

that qualifies as a covered vehicle 
under part 309 of this chapter. 

Automobile. Any new passenger auto-
mobile, medium duty passenger vehi-
cle, or light truck for which a fuel 
economy label is required under the 
Energy Policy and Conservation Act 
(42 U.S.C. 32901 et seq.) or rules promul-
gated thereunder, the equitable or 

legal title to which has never been 
transferred by a manufacturer, dis-
tributor, or dealer to an ultimate pur-
chaser or lessee. For the purposes of 
this part, the terms ‘‘vehicle’’ and 
‘‘car’’ have the same meaning as 
‘‘automobile.’’ 

Dealer. Any person located in the 
United States or any territory thereof 
engaged in the sale or distribution of 
new automobiles to the ultimate pur-
chaser. 

EPA. The U.S. Environmental Pro-
tection Agency. 

EPA city fuel economy estimate. The 
city fuel economy determined in ac-
cordance with the city test procedure 
as defined and determined pursuant to 
40 CFR part 600, subpart D. 

EPA combined fuel economy estimate. 
The fuel economy value determined for 
a vehicle (or vehicles) by harmonically 
averaging the city and highway fuel 
economy values, weighted 0.55 and 0.45 
respectively, determined pursuant to 40 
CFR part 600, subpart D. 

EPA driving range estimate. An esti-
mate of the number of miles a vehicle 
will travel between refueling as defined 
and determined pursuant to 40 CFR 
part 600, subpart D. 

EPA fuel economy estimate. The aver-
age number of miles traveled by an 
automobile per volume of fuel con-
sumed (i.e., Miles-Per-Gallon (‘‘MPG’’) 
rating) as calculated under 40 CFR part 
600, subpart D. 

EPA highway fuel economy estimate. 
The highway fuel economy determined 
in accordance with the highway test 
procedure as defined and determined 
pursuant to 40 CFR part 600, subpart D. 

Flexible fueled vehicle. Any motor ve-
hicle (or motor vehicle engine) engi-
neered and designed to be operated on 
any mixture of two or more different 
fuels. 

Fuel. (1) Gasoline and diesel fuel for 
gasoline- or diesel-powered auto-
mobiles; 

(2) Electricity for electrically-pow-
ered automobiles; 

(3) Alcohol for alcohol-powered auto-
mobiles; 

(4) Natural gas for natural gas-pow-
ered automobiles; or 
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